Tax Brief -- Autumn 2008

Last week saw the Pre-Budget Report at a time of severe world economic conditions.  Nevertheless, commentators have concluded that much of what was in it from a tax point of view was unashamedly political.

A brief summary is as follows:

Company Taxes

Corporation tax rates: the proposed increase in small companies rate from 21% to 22% has been deferred from April 2009 to April 2010.  

Carry back of losses: normally, trading losses can only be carried back to the previous year of assessment.  A temporary extension to this limitation has been announced which allows for carry back for up to three years, but there is a cap of £50,000 of losses beyond the first year.

Payment of tax liabilities: in circumstances of hardship, tax payments can be spread.

Taxation of foreign profits: in the light of the judgement in the recent BAT case, a fundamental change to the taxation of foreign dividends has been announced, whereby such dividends will be exempt in rules to be introduced in April 2009.  It is not known what the scope of these new rules will be and whether it will apply to all companies or just medium and large ones.  It also must be questioned as to whether withholding tax on dividends paid out of the UK will be introduced as part of the change.  There are inevitably going to be targeted anti avoidance provisions.

CFC rules: the Government announced that there will be changes to these rules and an abolition to the exemptions which exist for acceptable distributions has already been signalled.  There is likely to be a transitional period to facilitate restructuring.

Thin capitalisation: the Government has announced changes which will affect multinational groups borrowing and financing arrangements with a proposal to cap internal interest deductibility at a group’s external finance levels.

VAT: the standard rate of VAT decreases from December 1, 2008 for 13 months from 17.5% to 15%.  Reduced rate and zero rates are unchanged.

Personal taxes:

Personal allowances (with effect from 2010/11): on earnings above £100,000, an individual's personal allowance will be reduced by £1 for every £2 above that level.  On earnings above £140,000, an individual will receive no personal allowance.

Income tax rates: in 2011/12 a new 45% rate of income tax will be introduced on all earnings and savings income above £150,000.  At the same time a new 37.5% rate of tax will apply to dividend income for those with taxable income over £150,000.

Trust taxation: from 2011/12 the trust dividend tax rate will increase from 32.5% to 37.5% and the trust tax rate from 40% to 45%.  This will impact significantly on all discretionary trusts.  The present Governments dislike of trusts continues.

National insurance rates: from 2011/12 there will be in increase of 0.5% in all rates of NIC for both employed and self-employed earners. So, current employee’s rate of 11% up to the upper earnings limit and 1% thereafter will become 11.5% and 1.5% respectively.  The employer’s rate will increase from 12.8% to 13.3%.  The self-employed charge will go up to 8.5% and 1.5%.  The upper earnings limit for earners will also be increased to the higher rate income tax threshold.

Anti avoidance: There were a number of anti avoidance provisions affecting leasing schemes (plant and machinery; film partnership and real estate investment trusts.

Tax cases: 

A recent case on residence where the High Court surprisingly overturned a Special Commissioner's decision (rather than being referred back on its facts) has caused some consternation.  The actual decision was also worrying in that it implies that a person who is working in the UK and coming to the UK on a regular basis to perform duties might be resident in the UK regardless of the number of days he is here (in this case he was in the UK for less than 91 days on average).

The BAT decision has been recently given (and which may cost Government dearly) where it was decided that the UK treatment of foreign dividends (under which they are taxable subject to underlying tax credit relief) and which is different to dividend between UK resident companies (they are broadly exempt) is contrary to the Treaty of Rome.

